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GEORGE C. GREGORY, 


of the Richmond (Va.) Bar; 
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Deposition of a ‘Practicing Lawyer” On Behalf 
of this Work 


Q. What pleading gives you the most trouble? 

A. My declaration, of course. 

Q. How often have you been thrown out of court or limited in 
your recovery or greatly delayed in the hearing*ot your case by un- 
fortunate errors in your petition? 

A. Not a few times, I am sorry to say. 

Q. Did you know that there was a work that would have saved 
you these mistakes? 

A. No; what book is it? [I should certainly like to have it. 

Q. That book is Gregory’s Common Law Declarations, con- 
taining 109 complete forms for beginning an action at law and cover- 
ing fully every point from parties to the prayer for relief. Don’t you 
think such a book would be useful to you? 

A. I think it would be absolutely necessary, provided I could 
rely on each form. 

Q. Every form in this work is sanctioned by several authorities 
cited in a note thereto. Is this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 
therefor by the first mail out of St. Louis. 
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“Trust Estates as Business Companies’ 
| By JOHN H. SEARS. 


An Elaborate Treatment of a Method of Business Organization, 
Which it is Submitted, Will be Found Superior to Incorporations, 
Under Existing Conditions, for all Kinds of Legitimate Business, Will- 
ing to Pursue a Policy of Honesty and Good Faith. 


Many of the greatest corporations of our large cities have already been re- 
organized on the new basis and many more are interested. Lawyers should be fully 
informed on this new and important development of the law. 

A Treatise of 400 Pages, Bound in Law Buckram, Containing a Careful 
Discussion of Extensive Authority, Together with Complete Exhibits of 
Agreements and Declarations of Trust Establishing Companies for Various 
Purposes. 


Price, prepaid, $5.00 
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These subscribers have been demanding for several years, a d.gest to the volumes 
since Volume 55. 


So much valuable matter is contained in these volumes that subscribers become 
impatient when unable to find certain articles or annotations that they wish to find. 


Not a few of our subscribers have said that with a good digest, the last eighteen 
volumes of the Central Law Journal are more suggestive and helpful on unusual or 
difficult questions than any other set of books on their shelves. 


The new index covers volumes 55 to 72 
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PETITION FOR DIVORCE FAILING TO AL- 
LEGE STATUTORY RESIDENCE. 





New Mexico Supreme Court, speaking 
through Parker, J., 
ably awake to that spirit of construction 
which would end litigation when parties 
have had their day in court upon a sub- 
ject-matter within its jurisdiction, notwith- 


shows itself commend- 


standing this may not appear in and by 
what is known as the record proper in a 
cause. Canavan vy. Canavan, 131 Pac, 494. 

This was a suit for divorce wherein the 
jurisdictional averment of residence was 
omitted, but the proofs showed abundant- 
ly that the required residence existed. This 
defect passed unnoticed until defendant ap- 
pellant called attention to it in the brief of 
his counsel. The court concedes that if the 
objection is fatal the court “must notice it, 
notwithstanding there is no assignment of 
error presenting it,” because the required 
residence in the state “is a fact which lies 
at the foundation of the right to institute 
and maintain the action, and is, in a sense, 
jurisdictional. The complaint without the 
averment fails to state a cause of action.” 

The court also concedes that: ‘“Ordinar- 
ily the subjectmatter of a cause of ac- 
tion is determined exclusively by the com- 
plaint, which enumerates and states all of 
its elements. If+a material element is 
omitted, no legal cause of action is stated, 
and no jurisdiction to render a judgment 
arises. A direct attack on the judgment, 
therefore, must ordinarily be successful.” 

This seems to state the rule as strongly 
as it ought to be stated, and then the court 
asserts that “the omitted element of the 
cause of action may be brought into the 
record otherwise than by the complaint.’’ 
In this case, as above stated, it was brought 
in by evidence on the trial. The court says: 
“The vicious consequences of the general 
doctrine have led to the formulation of va- 
rious rules, both statutory and of decision, 








to curtail its effects.” It says the common 
law recognized “express aider” by the 
omitted fact appearing in the pleading of 
the opposite party. 1 Chit. Pl, 671. And 
aider by verdict which supplies a fact of 
substance which should have been alleged. 

Of course, we can only argue from 
analogy, because these common law prin- 
ciples scarcely, or at least not certainly, 
may be supposed to refer to such a thing as 
the standing of a party to invoke the juris- 
diction of a court. They rather relate to 
the elements in a supposed cause of action 
necessary to make it justiciable. 

\Ve think also, that the doctrine of aider 
by verdict in supplying an ingredient: neces- 
sary to be proved must have its limitations 
or the general rule will have little left to 
stand upon. And this kind of an ingredient 
is a part of the proof to show a justiciable 
controversy, while proof of residence is 
more. like preliminary matter—laying the 
foundation for proof of the subject-matter 
of jurisdiction. 

It is true the subject-matter of jurisdic- 
tion cannot exist, in a divorce case, for ex- 
ample, unless the foundation demanded by 
statute also exists, but in a sense, it is like 
other preliminary proof to show its exist- 
tence and generally all preliminary or 
foundation proof to the establishment of a 
necessary fact in a cause of action is waiv- 
able. If it is not waivable in a divorce 
case this pertains more to policy of the law 
than anything else. 


The law is not concerned in the same 
way about no cause of action being stated 
in a complaint by whomsoever the plain- 
tiff may be, as by one having the right to 
state a cause of action and failing to aver 
his capacity in that regard. All that the 
state wishes to know is that the capacity 
exists and is shown before the court acts, 
and when statute arbitrarily states the re- 
quisites of the capacity, this may not ne- 
cessarily mean that the capacity must be 
pleaded. 

It is true that, if an administrator, guar- 
dian or trustee sues as such, he must by 
averment show his authority to sue, but 
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that is not an exact parallel to a citizen 
with a particular incapacity suing. A plea 
in abatement could bring this defect to the 
court's notice, if the defendant desired to 
test the matter in limine. 

But it is to be said that New Mexico 
may have been, precluded from this line of 
reasoning by the fact that the divorce pro- 
visions of her code came from Missouri, 
and there “it is uniformly held in divorce 
cases that a failure to allege residence of 
the plaintiff for the required statutory 
time is jurisdictional and (always) requires 
reversal of the case.” Stansbury v. Stans- 
bury, 118 Mo. App. 427, 94 S. W. 566.” 

It seems to us stretching a little the rule 
of statutory adoption to say it carries this 
kind of a conclusion, as the Missouri stat- 
ute simply prescribed a certain residence 
for plaintiff before bringing a suit for di- 
vorce and it was not a statute regarding 
From another source the court 
might have deduced, and no doubt did de- 


pleading. 


duce, the necessity of averment of  stat- 
utory residence. 

But the New Mexico court committing 
itself to the position we have stated, yet 
said the divorce decree should be upheld 
because another statute of that state, which 
pertained to practice, required that all 
omissions, defects, etc., not against the 
right and justice of the matter of the ac- 
tion, etc., should “be supplied and amended 
by the court where the judgment shall be 
given or by the court into which the judg- 
ment shall be removed by writ of error or 
appeal.” 

This statute was held to authorize the 
Supreme Court to amend the complaint. 
It did so, but out of caution said it did 
so only because there was no doubt about 
the residence—nobody disputing the fact 
and there being direct evidence on the sub- 
ject. 

The excellent conclusion lost something, 
we think, in this reservation. If the ques- 
tion had raised dispute the finding settled 
it, and, if there was only slight evidence 
incidentally cropping out, the court should 
have respected the conclusion involved in 





the decree. We see little to commend in 
any temporizing with a principle. The evi- 
dence might have been scant because there 
was no contest on the subject. The prime 
thing is to scrutinize evidence that suggests 
collusion in this kind of case. It seems 
to us that a petition for divorce ought to 
be deemed sufficient to support a decree, 
if it shows a cause of action, and that a 
court will be presumed to have properly 
admitted the litigant to its forum, as one 
having legal capacity to sue. 








NOTES OF IMPORTANT DECISIONS 





LABOR UNION—RIGHT TO ENFORCE 
FINE BY BRINGING ON A STRIKE.W—In 
Engel v. Walsh, 101 N. E. 222, decided by Su- 
preme Court of Illinois, a recalcitrant member 
of a labor union, who had been fined for work- 
ing for a non-union employer, refused to pay 
the fine. He brought a bill to enjoin the union 
from interfering with his getting work by call- 
ing a strike upon any work upon which he 
should be employed, as a means of enforcing 
payment of such fine. 

The court impliedly asserts that the union 
may resort to such a course to enforce its 
rules against a member by ruling that his 
course was to resort to every remedy within 
the order imposing the fine to have the same 
set aside before he had any standing to be 
heard against such course. 

The union puts the member of a labor union 
on the same footing, for example, as a 
member of a board of trade who is fined for 
violating its rules. 
edy in the body before going outside. All of 
this is proper, but all the cases which are cited 
go upon the theory that the means resorted to 
to enforce rules were legal. Certainly unlaw- 
ful means could not find retreat under agree- 
ments by members to submit to them. For 
example, a member could not validly agree 
that he might be incarcerated as a felon for 
failure to pay a fine or that his property might 
be appropriated by a society as its own. 

Therefore, we take it that the Illinois Court, 
by every fair inference, says one may validly 
agree that for a time at least he will forfeit, 
by way of agreed penalty, the right to seek em- 
ployment without being interfered with by 
others. 

The reason for this seems to be on a par 
with cases which hold that a contract not in 


He must exhaust his rem-— 
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unreasonable rstraint of trade will be upheld, 
as in the case of a seller of a business agree- 
ing that he will not engage in the same busi- 
ness for a certain time within a prescribed 
locality. 

With labor unions there is the right of or- 
ganization for the common advantage of mem- 
bers, and members, to promote this lawful right 
and in consideration of the interchange of 
mutual promises, surrender some of their in- 
dividual rights, one of these being the right 
to seek employment from whom and where 
they wish. Like the seller of a business, they 
agree to a reasonable restraint of this right. 
It is to be regretted the court has ignored 
what seems to us the only live question in the 
ease before it, and it must be assumed it con- 
sidered this part of the matter too plain to 
need discussion. 








RECEIVERS UNDER THE INDIANA 
STATUTE. 


é 





The Indiana Statute on Receivers was 
passed in 1881. It is not plain from the 
Statute itself as to what extent it was in- 
tended to be merely affirmatory of the ex- 
isting law and to what extent it was in- 
tended to expand the power already pos- 
sessed by courts under the existing law. 
Nor is this uncertainty cleared up much 
by the large number of cases which have 
construed the statute in its various phases. 
These cases are not entirely harmonious. 
In some, influenced doubtless by the cir- 
cumstances, the courts have not hesitated 
to impose the limitations of the equity rules 
and to ignore the statute altogether in de- 
In others, where perhaps 
the circumstances would seem to make a 
receiver necessary to do justice, but where 
there would have been no jurisdiction un- 
der the equity rules, the courts have con- 
strued the statute as expanding the juris- 
diction. 


nying a receiver. 


Under the statute, the court, or the 
judge thereof in vacation, may appoint a 
receiver in the following cases: 


First. In an action by a vendor to va- 


(1) Section 1279 et seq. Burns R. S. 1908. 





cate a fraudulent purchase of property, or 
by a creditor to subject any property or 
fund to his claim. 


Second. In actions between partners, or 
persons jointly interested in any property 
or fund. 


Third. In all actions, when it is shown 
that the property, fund, or rents and profits 
in controversy is in danger of being lost, 
removed, or materially injured. 


Fourth. In actions by a mortgagee for 
tiie foreclosure of a mortgage and the sale 
of the mortgaged property, when it appears 
that such property is in danger of being 
lost, removed, or materially injured; or 
when such prceperty is not sufficient to dis- 
charge the mortgage debt,—to secure the 
application of the rents and profits accru- 
ing before a sale can be had. 


Fifth. When a corporation has been 
dissolved, or is insolvent, or is in imminent 
danger of insolvency, or has forfeited its 
corporate rights. 


Sixth. To protect or preserve, during 
the time allowed for redemption, any real 
estate or interest therein sold on execution 
or order of sale, and to secure to the per- 
son entitled thereto the rents and profits 
thereof. 

Seventh. And in such other case as may 
be provided by law; or where, in the dis- 
cretion of the court, or the judge thereof 
in vacation, it may be necessary to secure 
ample justice to the parties. 

So far as anything is contained in the 
statute itself it would seem that the court 
or judge is given discretion to appoint a 
receiver when the circumstances are such 
as the statute sets out in each instance. But 
it has been construed otherwise. The dis- 
cretion is not an absolute and arbitrary dis- 
cretion but a judicial discretion. An ap- 
peal is provided for within ten days from 
the appointment of the receiver for the ex- 
press purpose of reviewing such appoint- 
ment and the judicial discretion of the ap- 
pointing court must usually at least, be 
supported by all of the facts and circum- 
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stances necessary to support ordinary | for a receiver, and this was true even 


equity jurisdiction, unaided by statute. 

The case of Bitting v. Ten Eyck,? de- 
cided on page 360, that the statute con- 
ferred in the matter of receivers, the same 
power on courts, to be exercised for the 
same purposes and in the same emergen- 
cies, as was in courts of equity before the 
statute, citing Connelly v. Dickson.* But 
Connelly v. Dickson decided only that the 
last clause in the statute was practically an 
enactment of the equity rule. In view of 
the later cases holding that the statute 
does expand the jurisdiction in some cases 
at least, Bitting v. Ten Eyck is not good 
authority. 

Some of the following cases have con- 
strued the third, fifth and seventh subdivi- 
sions to authorize the appointment of re- 
ceivers when such appointment is the sole 
purpose of the complaint, when the remedy 
at law was not shown to have been ex- 
hausted and on the complaint of a general 
contracting creditor with no lien or present 
interest in the property or funds, either of 
which would have been fatal to. the equity 
jurisdiction. These indicate just how much 
the statute has expanded the equity juris- 
diction. 

Indiana’s statute is perhaps similar to 
that of a great many states and the follow- 
ing authorities are at least helpful in con- 
struing other statutes. 

These authorities, while not constituting 
a complete list, are probably the leading 
cases upon the subject since the passage of 
the statute. 

Who May Ask For a Receiver—The 
equity rule required that a plaintiff asking 
for a receiver should show either a clear 
legal right to or present interest in the 
property or that he had some lien thereon 
or that it constituted a special fund for the 
payment of his judgment. Under this rule 
a general creditor whose rights rested sole- 
ly in contract and who had not reduced his 
claim to a judgment, had no right to ask 


(2) 85 Indiana, 357. 
(3) 76 Indiana, 440. 





though he charged a fraudulent intention 
on the part of the defendant to dispose of 
the property. 


The statute has been construed in the 
following cases, to modify this rule sui- 
ficiently to allow general creditors to sue, 
at least under cases arising under subdivi- 
sions three, five and seven of the statute: 


In Steel v. Aspy,* the defendant was in 
possession of a stock of merchandise 
bought from the plaintiff under a contract 
whereby defendant agreed to sell the mer- 
chandise and turn all the money taken in 
over to the plaintiff, and not to remove the 
merchandise. Plaintiff charged that defend- 
ant was insolvent, had sold some of the 
goods and converted the money and was 
continuing to sell such goods and refusing 
to turn over the proceeds. 


The lower court appointed a receiver 
but the supreme court reversed the order 
and said that to authorize such appoint- 
ment the plaintiff should have shown a 
clear legal right to or lien upon the prop- 
erty sufficient to show that he had a pres- 
ent existing interest in the property, quot- 
ing the general equitable rule from High 
on Receivers. The opinion ignores the 
statute altogether, although 
three and seven seem to cover the circum- 
stances. 


subdivisions 


In the later case of Levin v. Florsheim; 
Steele v. Aspy is practically, although not 
expressly overruled. 

The plaintiff there, was a merchandise 
general creditor and charged that the de- 
fendant had purchased merchandise from 
him and had failed to pay therefor and that 
the goods were being disposed of. 

A receiver was appointed and the su- 
preme court affirmed such appointment, 
basing such affirmance upon subdivisions 
three and seven of the statute. being the 
subdivisions which provide for the appoint- 
ment when the property in controversy is 


(4) 128 Indiana, 367. 
(5) 161 Indiana, 457. 
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shown to be in danger and in all other 
cases wherein the discretion of the court 
it may be necessary to secure justice to the 
parties. 

In Goshen Woolen Mills v. Bank,® the 
plaintiff was a general creditor whose claim 
rested solely in contract. The complaint 
alleged that the defendant was a corpora- 
tion and was insolvent. The appointment 
of the receiver was upheld on the ground 
that the facts brought the case within 
clauses three, five and seven of the statute. 

‘In Sheridan Brick Works v. Marion 
Trust Company,’ the plaintiff was admin- 
istrator of the estate of a general creditor 
of the defendant. ‘The plaintiff’s decedent 
had been president of the defendant cor- 
poration prior to his death and was a stock- 
holder. After the death of the president, 
owing to a disagreement among the direc- 
tors, there was a failure to elect a new 
president and to complete the organization. 

The court reviewed all the circumstances, 
showing that plaintiff's decedent had been 
a large stockholder as well as a creditor 
and quoting the third, fifth and seventh 
clauses of the statute. It also stated on 
page 298 that the party moving for a re- 
ceiver must show a present existing inter- 
est “or at least a probable right or interest 
in or to the property, etc.” It then held 
that the plaintiff, as a creditor had a right 
to a receiver. 

In Chicago, etc., Railroad Company v. 
Kenney,® the plaintiffs had claims against 
the railroad company, some of which were 
in the form of judgments and others were 
general claims only. It was alleged that 
defendant was insolvent or in danger of in- 
solvency and had refused to pay the claims 
and a receiver was asked on that account. 
The defendant attacked the complaint as in- 
sufficient to justify a receiver on the ground 
that the appellees had not exhausted their 
legal remedies, that the mere averment or 
insolvency did not authorize a receiver and 
that a creditor who had not reduced his 


(6) 150 Indiana, 2 
(7) 157 Indiana, 292. 
(8) 159 Indiana, 7 





claim to judgment had no standing to ask 
for a receiver. 

On the point under discussion here the. 
court held that no general rule required the 
creditor to reduce his claim to a judgment. 

This case is squarely against Steele v. 
Aspy, supra, but is in harmony with Levin 
v. Florsheim, supra, and the majority of 
the cases arising under subdivisions three, 
five and seven. 

Probably the leading case on the general 
subject is Supreme Sitting of the Order 
of the Iron Hall v. Baker,? commonly re- 
ferred to as the Iron Hall Case. The 
plaintiffs were shareholders and alleged 
that the defendant corporation was insol- 
vent and that its affairs were being badly 
and fraudulently managed by its officers 
and that the assets would be lost unless 
protected by a receiver. Numerous ques- 
tions were raised, among them whether the 
plaintiffs were proper parties to ask for a 
receiver. The court stated that “statutory 
enactments such as the one under consid- 
eration are enacted for the purpose and 
with the view of enlarging the jurisdiction 
and powers of courts of equity in matters 
of the appointment of receivers.” 

In a number of other cases cited here- 
after, the plaintiffs were merely general 
creditors or shareholders and it is now well 
settled that where the receiver is asked for 
a corporation a general creditor or share- 
holder is a proper party. 

The case of the individual, however, is 
not so well settled, although, as we have 
seen above in Levin v. Florsheim, which 
is a late case on the subject, the receiver 
was appointed for individuai property and 
the plaintiff was only a general creditor. 
But in State v Union National, etc.,!° it 
was held that 2 receiver for property of an 


; individual could not be had at the request 


of a mere general ¢reditor. 

When a Receiver Will be Appointed.— 
The equity rule was that an application for 
a receiver was purely ancillary to some 


(9) 
(10) 


134 Indiana, 293. 
145 Indiana, 537. 
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main cause which must be pending at the 
time the application was made and that a 
receiver would not be appointed where 
such appointment was the sole purpose of 
the bill or complaint. This has given rise 
to some confusion and the cases are not 
entirely in harmony. 

In First National Bank v. U. S., etc., 
supra, the complaint in question asked for 
a réceiver as the sole relief. The court, 
referring to the statute and its subdivisions, 
said: 

“In some of these cases it is manifest 
that the appointment of a receiver is and 
was intended to be, merely an ancillary 
proceeding in a pending suit, for the pur- 
‘pose of placing the property, which is the 
subject of the litigation in custodia legis 
until the suit is determined and the rights 
of the parties are ascertained. In some 
of the cases specified, however, provision 
is made for the appointment of a receiver 
‘by the court or judge thereof in vacation 
and the only relief demanded therein.” 

The court refers specifically to the fifth 
subdivision, where a corporation is insolv- 
ent or in danger of insolvency. 


The court further held that the volun- 
tary appearance of the defendant, filing an 
answer admitting the truth of the com- 
plaint, does not make the suit any the less 
‘an adversary proceeding. 

The next case on the point was the Iron 
Hall case referred to above. It was con- 
tended that the only relief sought in the 
action was the appointment of a receiver. 
Referring to this contention the court stat- 
ed that the statute “was quite broad in its 
terms,” quoting the fifth clause relative to 
insolvent corporations. It then conceded 
that as a rule the appointment of the re- 
ceiver was ancillary to the main cause but 
proceeded to say, intimating that this case 
was an exception, “but so much of the 
statute as we have quoted may we think be 
fairly construed to read: “that a receiver 
may be appointed by the Court or the Judge 
thereof in vacation when a corporation has 
been dissolved or is insolvent or is in im- 
minent danger of insolvency or has for- 
feited its corporate rights; and it has been 








so construed by this court.” The opinion 
then quotes First National Bank v. U. §, 
supra as above set out, but holds that it 
need not go so far because in “the case at 
bar the object was * * * to procure an ac- 
counting and application of the funds.” 


It is evident therefore that the Iron Hall 
case does not hold that a receiver may be 
appointed where it is the sole relief asked, 
although it certainly displays a liberal atti- 
tude towards such a rule. 


In State v. Bank," the plaintiff had sued 
the defendant, an individual on some 
promissory notes and a receiver was ap- 
pointed. It was contended that the court 
had no jurisdiction to so appoint because 
there was no other cause pending and after 


referring to the statute the opinion says: 

“In all the cases named except perhaps 
the fifth and seventh it is plainly provided 
that there shall already be an action pend- 
ing between the parties in which action the 
receiver may be appointed as auxiliary to 
or in aid of the proper action. In the fifth 
case named it would appear that a receiv- 
er may be appointed to take charge of the 
property of an insolvent or otherwise dis- 
“bled corporation. And it was under this 
fifth clause that the two cases upon which 
appellee chiefly relies were brought name- 
ly, “Bank v. U. S. and the Iron Hall case.” 
Hut even in the two cases cited it is doubt- 
ful whether the appointment of a receiver 
was not merely in aid of the main object 
of the suits, namely, an accounting by the 
officers and the proper application of the 
funds of the corporation.” 


But the court further states on page 549 
that even granting that a receiver could be 
appointed in the case of an insolvent cor- 
poration, without a main cause pending. 
still that would not justify the appointment 
of a receiver for the property of an indi- 
vidual. 

One of the equity rules is that the plain- 
tiff must show that he has no adequate 
remedy at law and even though the rem- 
edy at law is attended with difficulty still 
equity will not aid him. But in order that 
this remedy should constitute a bar to the 


(11) 145 Indiana, 537. 
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appointment of a receiver it must appear 
that the legal remedy is equally complete, 
efficient and effective as that in equity and 
if it appears that the remedy at law is in- 
adequate it is not necessary that plaintiff 
should exhaust that remedy before asking 
for a receiver. 

This rule has not been expressly modi- 
fied to any great extent by the cases con- 
struing the statute, although it unquestion- 
ably has been made much more elastic. 

In Chicago, etc. v. Kenney, supra, the 
question was raised and the court said: 

“It is not necessary that the party ap- 
plying for a receiver should have exhaust- 
ed his remedies at law. It is sufficient if 
it appears that such remedies are inade- 
quate or would be ineffectual or that the 
appointment of a receiver is necessary to 
preserve the property or fund or to secure 
justice to the parties.” 


It is apparent that the Court here had 
its mind fixed on subdivisions three and 
seven with the idea that in a case where 
the conditions there specified were present, 
the remedy at law would not be a bar to the 
appointment of a receiver. 

In Sallee v. Soules,’* plaintiff complained 
that defendant had possession of certain 
securities, claiming to own them; was in- 
solvent and threatening to dispose of said 
securities; that they in fact belonged to 
plaintiff and that a receiver was necessary 
in order to preserve them, obviously mak- 
ing a case under subdivision three or seven 
cf the statute. The Court so held. It was 
contended that plaintiff had an adequate 
remedy at law. The Court said: 


“The character of the property involved 
and the possibility of protracted litigation 
makes manifest the propriety and exped- 
lency of taking the property into the cus- 
tody of the court. It is not required that 
a party applying for a receiver under the 
statute should have exhausted his remedies 
at law. If the matter rested wholly in 
equity, we are not prepared to say that any 
legal remedy suggested would have been 
so complete, prompt and efficient as to deny 


(12) 168 Indiana, 624. 





appellees the right to have receivers i 
this case.” 

It is quite evident from this that the 
court meant that certain cases could be 
brought under the statute where even an 
adequate remedy at law would not be a bar. 

It is doubtful whether subdivision two: 
has expanded the jurisdiction in the mat- 
ter of partnerships. Under the equity rule, 
Courts have jurisdiction to appoint receiv- 
ers in certain cases between partners, pend- 
ing dissolution or after dissolution. In the 
leading cases since the enactment of the 
statute, the jurisdiction of the Court has 
been controlled by the equity rule rather 
than by any statutory expansion thereof. 

In Bufkin v. Boyce,’* plaintiff com- 
plained that the partnership between him- 
self and defendant had expired by limita- 
tion and that the defendant was in posses- 
sion of a large amount of merchandise and 
securities belonging to the partnership and 
that such defendant was insolvent and was 
collecting notes and accounts due the firm 
and converting the proceeds ; that the stock 
was depreciating in value and that the part- 
ners could not agree upon the terms of 
dissolution. Prayer for a dissolution, ac- 
counting and receiver and a receiver was 
appointed. 

The Court quotes part of the equity rule 
to the effect that equity would not inter- 
fere and take the management of the busi- 
ness of partners at the request of one part- 
ner who had the possession and opportunity 
to manage it himself and that where a dis- 
solution had taken place a Court of Chan- 
cery would not take upon itself the ad- 
ministration of the assets unless there was 
some mismanagement or improper conduct 
on the part of the partner in possession. 
The statute was not referred to and the 
court reversed the order appointing a re- 
ceiver. It is difficult to follow the reason- 
ing by which the Court reached this con- 
clusion. 

Fink vy. Montgomery,’* was a case where: 


(13) 104 Indiana, 53 
(14) 163 Indiana, 424. 
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the circumstances were almost the same. 
The plaintiff alleged a partnership with the 
defendant which had been theretofore dis- 
solved by mutual consent; that the assets 
of the firm were open accounts which could 
be collected by diligence ; that most of said 
accounts were made with the defendant 
and the plaintiff had no knowledge of them 
sufficient to enable him to collect them and 
that the defendant was neglecting to take 
steps to secure or collect said accounts ; that 
defendant had collected many accounts and 
had refused to account for them and that 
the parties could not agree about the collec- 
tion of said claims and the settlement of 
the affairs. The Court held that these cir- 
cumstances justified the appointment of a 
receiver and cited the statute as its au- 
thority. The case may be regarded as in- 
ferentially overruling Bufkin v. Boyce. 

In Robbins v. Reed, the plaintiff com- 
plained that he and the defendant were 
partners in the mercantile business and 
that defendant had taken entire possession 
of the business and assets and was exclud- 
ing plaintiff therefrom and was wasting 
the assets in certain specified particulars. 
Prayer for dissolution, accounting and re- 
The Court said that the case was 
a strong one for a receiver to dispossess 
both parties and preserve the property 
through a disinterested party for adminis- 
tration and distribution. ‘The circum- 
stances of this case bring it within the 
equity rule as well as within the statute. 


ceiver. 


The last clause of the statute providing 
for the appointment of a receiver when in 
the discretion of the Court it may be ne- 
cessary to secure ample justice to the par- 
ties has been differently explained in differ- 
ent cases. Some lawyers are of the opinion 
that this clause authorizes a receiver only 
when the same circumstances would have 
authorized one under the equity rule. The 
language used in some of the following 
cases seem to justify this conclusion, But 
a careful reading of all the cases shows 
that the Supreme and Appellate Courts do 


‘37) 174 Indiana, 291. 








not hesitate to use this clause to justify 
receivers where the circumstances would 
not authorize the receiver if measured by 
the limitations of the equity rule. 


In Hellebush v. Blake,’® the Court went 
further and after quoting the clause said: 
“It is difficult to conceive a more compre- 
hensive grant of power than this and un- 
der this grant a receiver may be appoint- 
ed where justice requires it, no matter what 
the form of the particular action may be.” 
In this case it was doubtful whether a re- 
ceiver could have been had under the equity 
rules as the plaintiff did not allege that the 
property was being wasted and could have 
sued in replevin and had a full remedy at 
law. 

In McElwaine vy. Hosey,’* the Court fol- 
lowed the last case and said: “The power 
is inherent in the Court to appoint a re- 
ceiver in any case where it is found neces- 
sary to protect the rights of all parties 
and to properly execute the decree of the 
Court.” 

In Mead vy. Burke, supra, plaintiff sued 
for specific performance of a contract 
whereby the defendant had agreed to sell 
and deliver an Electric Light Plant. Plain- 
tiff alleged that he had performed his part 
of the contract but that defendant had re- 
fused to deliver the property and was oper- 
ating the same and converting the income 
to his own use. Defendant contended that 
as the evidence did not show it to be in- 
solvent, the property could not be taken 
from them pending litigation. ‘The Court 
quoted High and Smith on receivers to the 
eftect that where property was shown to 
be in danger of loss from neglect, etc., a 
person having a proper right to or interest 
in the property could generally have a re- 
being doubtful apparently 
whether the equity rule was sufficient to 
sustain the jurisdiction, when the defend- 
ant was shown to be solvent and able to 


ceiver. But 


respond in damages, the Court quoted sub- 
divisions three and seven of the statute to 


(16) 119 Indiana, 349. 
(17) 138 Indiana, 481. 
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reinforce its position and said of the last 
clause: 

“This last provision is certainly compre- 
hensive and somewhat sweeping in its char- 
acter. Under this authority a receiver may 
he appointed in any case in which, accord- 
ing to the established rules of equity, the 
appointment may be necessary to secure 
ample justice to the parties without regard 
to the form or character of the principal 
action. 

The phrase ‘‘according to the established 
rules of equity” is an anchor to windward. 
Apparently the Court is afraid to let loose. 
If the last clause means nothing more than 
that, it means nothing at all, and adds noth- 
ing to the statute. There is no good rea- 
son for saving that the legislature meant 
“ample justice’ to be synonymous with the 
rules of equity and every reason to believe 
that they recognized the possibility of many 
cases where a receiver might be necessary 
to do ample justice which would not be 
within the “established rules of equity.” 
Under such an interpretation of the clause 
the discretion of the lower Court was sim- 
ply the same judicial discretion it already 
This limited construction would 
probably yield to a deserving case and be 
expanded although of course the discretion 
of the lower Court will never become an 
entirely arbitrary discretion. There must 
always remain‘ the possibility of abuse of 


had. 


discretion. 

There remains one feature that is worthy 
of mention and that is the appeal from the 
order appointing a receiver. The statute 
provides that such order may be appealed 
from within ten days from its date on an 
exception to the order of appointment. 
The confusion has arisen on the question 
whether the verified complaint need show 
facts justifying the appointment of a re- 
ceiver or whether these facts can be sup- 
plied by the affidavits at the hearing. 

The Iron Hall case held that although 
the complaint would not be tested as to its 
sufficiency to entitle the party to the relief 
asked in the main action, still “the Court 
Will look to the complaint and test its suffi- 





ciency in so far as it relates to the appoint- 
ment of a receiver, whether the appoint- 
ment be as an auxiliary to an action or 
whether the suit is being prosecuted for the 
sole purpose of appointing a receiver. 
* * * * He (plaintiff) must map out 
some form of pleading stating the cause 
for the appointment of a receiver, that the 
opposite parties may know on what grounds 
the right to 4 receiver is claimed” citing 
Steel v. Aspy, supra. 

If this be the rule an order appointing a 
receiver will be reversed if the complaint 
did not show sufficient facts, even though 
the affidavits which were filed below and 
might have enlarged the complaint, were 
it not in the record and before the Supreme 
Court. 


The recent case of Guynn v. Newman,’* 
changes this rule. The appointment of the 
receiver there was contested because the 
complaint did not state facts sufficient to 
authorize it. The record did not contain 
any of the affidavits or evidence given at 
the hearing. ‘The Court said: 


“While the verified. complaint may not 
be sufficient to authorize or justify the ap- 
pointment of a receiver, yet the fact given 
at the hearing of the application may be 
sufficient to authorize such appointment. 
In such case the interlocutory order ap- 
pointing a receiver will not be reversed 
merely because the complaint does not state 
facts sufficient to authorize the appoint- 
ment” citing a number of the above cases 
including the Iron Hall case. 


These cases do not support the holding 
and some of them are directly against it. 
Such a rule would eliminate the established 
rules of practice which provide that a de- 
fendant shall be informed by the complaint 
what facts he will have to meet. It is 
difficult to conclude that the Court meant 
to do away with the rule that the complaint 
must state the ultimate facts upon which 
the plaintiff seeks to dispossess the defend- 
ant of his property allowing the affidavits 
and oral evidence at the hearing to contain 


(18) 174 Indiana, 161. 
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the evidence in support of such facts. And 
yet Guynn v. Newman holds just that. 

It is settled that where an appointment 
without notice is asked, sufficient cause 
both for the appointment and the appoint- 
ment without notice must be shown by aff- 
davit which cannot be aided by oral evi- 
dence. Sullivan, etc., v. Blue.’® 

This case also holds, following others, 
that the verified complaint to-be admissible 
must be verified upon positive knowledge 
and not information and belief. 

Although a few of the above cases hold 
otherwise, a close study of all of them 
shows a marked tendency on the part of the 
courts not to deny the relief of a receiver 
in any case, merely because it does not 
come within the equity rules, if the cir- 
cumstances appeal to the conscience of the 
court and bring it within the letter of the 
statute. 

Romnery L. WILtson. 

Indianapolis, Ind. 








MASTER AND SERVANT—WRONGFUL 
DISCHARGE. 





ROSS v. GRAND PANTS CoO. 
Kansas City Court of Appeals, Missouri. 
7, 1913. 


April 
Rehearing Denied May 5, 1913. 


156 S. W. 92. 








Where a servant is wrongfully discharged, he 
may, in action brought only three months be- 
fore the end of the term for which he was en- 
gaged, recover from the master wages for the 
whole contract period, less the amount earned 
from other sources until the time of the trial 
and his prospective earnings to the end of the 
contract period. 





TRIMBLE, J. This is an action by an em- 
ploye to recover damages for a wrongful dis- 
charge. Plaintiff was employed by the de- 
fendant to act as the general manager of its 
selling department of the tailoring business. 
The employment was for a year beginning 
October 7, 1907, and at a salary of $40 per 
week to be paid weekly during the whole of 
said time. On the 5th day of December, 1907, 


(19) 142 Indiana, 417. 





plaintiff was discharged without his consent, 
The suit was instituted December 24, 1907, 
and the trial had July 2, 1908, three months 
and five days before the expiration of the em. 
ployment term. All the foregoing facts are 
admitted. The controversy at the trial was 
whether or not there was just cause for the 
discharge. The defendant claimed that the 
plaintiff was discharged because he was rude, 
discourteous and insolent to the defendant’s 
president, as well as to the other employes of 
of defendant and to customers; because plain- 
tiff disturbed the peace and quiet of said 
customers; and because he had attempted to 
disorganize defendant’s business and its sys. 
tematic working, and had tried to induce de- 
fendant’s employes to quit their positions, 
Plaintiff denied this, claiming that his dis- 
charge was without just cause or excuse. 
aE ok ok * + 

The final assignment of error is in regard 
to the measure of damages. The court’s in 
struction on this point was as follows: “The 
court instructs the jury that, if you find for 
the plaintiff, you will fix your verdict for the 
whole amount that would have been due the 
plaintiff if he had continued to work for the 
defendant under the contract sued upon, from 
the date of his discharge until the expiration 
of the contract, after allowing a credit for 
anything which the evidence shows the defend- 
ant may have paid him since that time and 
for anything which the plaintiff may have 
earned from services rendered to others, and 
after allowing a further credit of an amount 
equal to what the jury may believe from the 
evidence he will be able to earn between now 
and the date of the expiration of said con- 
contract.’’ Appellant’s contention is that when 
the trial takes place before the expiration of 
the stipulated term of employment, the ser- 
vant ought to be allowed to recover damages 
only to the time of trial, subject to the redue- 
tion of the sums the servant has earned or 
might have earned between the time of the 
discharge and the time of trial; but that in 
this case the jury were instructed to give 
camages for the entire period up to the ex- 
piration of the contract, whihe expiration was 
after the trial. 

Two federal cases and a case in Wisconsin 
are cited in support of this view. Schroeder 
v. Cal. Co. (D. C.) 95 Fed 296; Darst v. Math- 
ieson Works (C. C.) 81 Fed. 284; and Gordon 
v Brewster, 7 Wis. 355. A careful analysis 
of these cases will disclose that the reason 
those courts laid down the rule contended 
for by appellant was because, owing to the 
length of time the contracts had to run and 
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the lack of evidence as to what plaintiff’s loss 
would be during the portion of the unexpired 
term after the trial, the damages for such 
portion would be largely speculative. In the 
case we are considering, however, the unex- 
pired term was only three months, and the evi- 
dence was amply sufficient to enable the jury 
to determine what the probable loss for the 
remaining three months of the term would be. 
It is true that Wood on Master and Servant, 
at page 250, says that the drift of American 
decisions is to the effect that, in a suit brought 
before the expiration of the term, the judg- 
ment is limited to the servant’s actual loss 
up to the day of trial, and that in a case, 
where there was a prospect of a considerable 
less of time, a suit brought before the expira- 
tion of the term would be an unsafe experi- 
ment; yet he also says, on page 237, that a 
servant may sue for a breach of the contract 
end recover his probable damages from the 
breach, or he may, in some cases, wait until 
the term has ended and sue for the actual 
damages he has sustained. It would seem that 
if he can sue for his probable damages, the 
cnly thing to prevent his recovery for the 
less sustained after the trial and to the end 
of the contract term would be the inability 
to ascertain with any certainty what the 
damages would he for that portion of the term 
eiapsing after the trial. But whatever may 
be the rule in other jurisdictions, the rule 
in Misscuri is the same as that followed in 
England. This allows a servant, even in a 
suit brought and tried before the expiration 
of the contract, to recover for the whole con- 
tract period, less the amount earned from 
other sources until the time of trial and the 
prospective earnings to the end of the con- 
tract period. Boland v. Glendale Quarry Co., 
127 Mo. 520, 30 S. W. 151, and cases therein 
cited. It is true in the Boland case the trial 
is stated on page 522 of 127 Mo., 30 S. W. 
151, to have taken place January 9, 1894. 
which, ii correct, would be after the expiration 
of the contract term, which ended on March 
51, 1893. But inasmuch as the instruction 
set out on page 523 of 127 Mo., on page 151 of 
30 S. W., speaks of the time between “now 
and the 3lst day of March, 1893,” and inas- 
much as the whole opinion is based on the 
fact that the trial did take place before the 
end of the term, we are constrained to be- 
lieve that the year “1894” was a mere cler- 
ica! error and should have been “1893.” This 
would appear also to be the case because the 
suit was instituted September 10, 1892, and 
was determined in the Supreme Court in 1894, 
80 that it must have been tried in 1893. And 





on page 523 of 127 Mo., 30 S.\W. 151, the 
opinion says the instruction was \assailed be- 
cause it permitted plaintiff to rec@ver for the 
whole contract period less his earnings up to 
the day of trial and his prospective earnings 
to the end of his contract. In Miller v. Boot 
& Shoe Company, 26 Mo. App. 57, one of the 
many cases cited with approval by the Su- 
preme Court in the Boland case, the trial was. 
had before the end of the term and the rule 
as contended for by respondent followed. 
Other Missouri cases announce the same 
measure of damages. Estes v. Desnoyers Shoe 
Co., 155 Mo. 577, 56 S. W. 316; Lambert v. 
Hartshorne, 65 Mo. 549. And while the date 
of trial is not clearly shown, yet if.it was in- 
tended to make the rule announced apply only 
in those cases in which the trial was had after 
the expiration of the contract, this distinction 
would have been made to clearly appear. [It 
must be held, therefore, that the measure of 
damages contained in the instruction given 
for plaintiff in this case is correct according 
to the rule announced by the Missouri courts. 
But if no ruling on the question had been 
made, we see no reason for limiting the dam- 
ages to the day of trial in a case where the 
evidence is amply sufficient to enable the jury 
to say what the loss will be for the portion of 
term elapsing after the trial 

The case having been tried without rever- 
sible error, the finding of the jury and the 
judgment of the trial court based thereon 
must not be disturbed. Hence judgment af- 
firmed. All concur. 


Nore —Measure of Damages in Action for 
Wrongful Discharge Brought Before End of 
Contract Term.—In 73 Cent. L. J., at page 192, 
we consider the case of Doherty v. Schiffer & 
Block, 250 Ill. 128, 95 N. E. 74, which held that 
there can be only one action upon a wrongful 
discharge from employment and this properly 
upon a breach of the contract of employment, 
but if an action for wages not earned in actual 
service is brought and there is recovery, this 
would be a bar to an action for a breach, a hold- 
ing seemingly in accord with the great weight of 
authority—a ruling not severely logical, because 
such a recovery being on constructive service 
only is not the statement of any cause of action 
at all, and therefore ought not to bar anything. 
In our note to this case we showed that there is 
a variance even in the cases rejecting the con- 
structive service doctrine, where the action for 
breach of contract is brought before the contract 
term has ended. The far longer line seems to 
hold with the Doherty case, supra, that the dam- 
ages may be figured to the end of the contract 
time, the jury to deduct what plaintiff ought rea- 
sonably to earn between the day of trial and the 
expiration time of the breached contract_of em- 
ployment. A case decided by Supreme Court of 
South Dakota (Helfferich v. Sherman, 134 N. W. 
815) adopts this ruling and cites a great number 
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of supporting cases, among them Webb v. Depue, 

52 Mich. 608, 116 N. W. 560, 16 L. R. A. (N. 
S.) 813, 125 Am. St. Rep. 431; Cutter v. Gillette, 
163 Mass. 95, 39 N. E. roro. 


One of the cases allowing damages to the day 
of trial only and a subsequent suit for the re- 
maining time is Canada-Atlantic & Plant S. S. 
Ltd. v. Flanders, 165 Fed. 321, gt C. C. A. 307, 
which we refer to in our prior note, the opinion 
by First Circuit Court of Appeals. Judge Put- 
nam concurs in the opinion, and his name carries 
a considerable presumption, but the opinion it- 
self is scant in citation of authority and none 


of that except in the way of analogy, as ex- 
plained in our former note. 
Little Butte Consol. Mines Co. vy. Girand, 12 


Pac. 309, decided by Supreme Court of son 
appears since our former note and relies on an 
Illinois Court of Appeals case, which seems quite 
inconsistent with the Doherty case, supra, The 
opinion in the Girand case quotes fyom the Ap- 
peals case as follows: “While the authorities 
bearing upon the subject-are not in all respects 
harmonious, there appears to be a_ substantial 
concurrence upon the three following proposi- 
tions: (1) That an employee discharged under 
such circumstances may sue at once for a 
breach of contract and recover damages up. to 
the time of suit brought, in which case the 
judgment will be a bar to any further action; 
(2) He may wait to the end of the contract 
period and then sue for the breach, when he 
may recover his entire damages.” 

This case does not represent the weight of 
decision and has less logic on the res judicata 
theory even than in the case of a suit for wages 
upon constructive service. We do not, see why, 
if plaintiff is being wronged by a discharge, it 
would lie in the mouth of defendant to com- 
plain about vexatious litigation in the bringing 
of more than one suit, if damages to the end of 
the contract time in a suit brought before that 
time arrives is not claimed. It further bears 
down on plaintiff unnecessarily in allowing dam- 
ages to the time of the suit being begun instead 
of down to the day of trial as is held in the 
Flanders case, supra. 

Inland Steel Co. v. Harris, 95 N. E. 271, de- 
cided by Appellate Court of Indiana, is in line 
with the Doherty case, and very valuable for its 
citation of authority and its clear enunciation of 
the rule of one action, but recovery down to the 
expiration time of contract regardless of when 
the suit is brought. So also is Cottone v. Mur- 
ray’s, 123 N. Y. Supp. 420, 138 App. Div. 874. 
which case refers to Davis v. Dodge, 126 N. Y. 
App. Div. 460, for a thorough discussion of au- 
thority on this subject. 

We think authority is generally tending to the 
view taken by the instant case of one action, but 
not to penalize plaintiff for bringing it before the 
contract term ends. This is but justice and any 
other rule would work more hardly against needv 
plaintiffs than others and, furthermore, it would 
compel all plaintiffs preferring to wait. to take 
chances on defendants continuing to be finan- 
cially responsible at the end of the contract 
period. In strict justice, however, the rule in 
the Flanders case is right, because by it a plain- 
tiff. the wronged party, is not driven to an un- 
certain estimation of his damages in the future— 
which sort of estimation is based upon a guess 
rather than anything else. Cc 





BOOK REVIEWS 


A GENERAL SURVEY OF EVENTS, SOURCES 
AND MOVEMENTS IN CONTINENTAL LE- 
GAL HISTORY. BY VARIOUS EUROPEAN 
AUTHORS. 


This is the first of a serles or volumes pub- 
lished or to be published by Little Brown and 
Company dealing with the legal history of Con- 
tinental HBurope. As the title indicates, the 
work before us is in the nature of an intro- 
duction designed to break ground for the more 
detailed treatises on special subjects which fol- 
low. We approach the task of comment with 
great diffidence. A book of this kind might be 
reviewed at length and with great profit by 
some scholar of encyclopedic knowledge who 
stood on the Olympian heights of learning. It 
might also be subjected to apparent criticism 
by any charlatan with a pretense of superior 
erudition carefully disguised to give it the sem- 
blance of reality. The ordinary lawyer, with 
a becoming sense of his limitations, would 
hardly venture farther than to state how the 
matter affected him without presuming to pass 
on the actual merits of the labors of the Euro- 
pean jurists whose essays, in more or less com- 
plete form, are here translated and collected. 
There is a preface by Prof. Wigmore, an intro- 
duction by Justice Holmes and another by Ed- 
ward Jenks, author of “Law and Politics in the 
Middle Ages,” and the little work on “Politics” 
published in the Temple Primer Series. There 
is also a prologue by the late Prof. Maitland. 
All of these are short but thoughtful utter- 
ances. The work proper is divided into nine 
parts. The first two of these are by Prof. Car- 
lo Calisse now of the University of Rome, for- 
merly of the University of Pisa. They are en- 
titled “From Justinian to Feudalism” and “It- 
aly.” They seem to us to be the best work in 
the whole volume and have the unity of charac- 
ter which belongs to the product of a strong 
and single mind. Italian writers on the law 
are generally excessively expatiatory and dif- 
fusive in their method of treatment but Prof. 
Calisse is throughout compact and definite of 
purpose. The seventh part by Prof. Altamira of 
the University of Oviedo presents a short but 
excellent sketch of the history of Spanish law 
which like that of his Italian brother is fine 
both in form and matter. Part three which is 
devoted to France does not impress us as being 
such an orderly and thorough a piece of work 
as it might have been. It abounds in facts but 
seems deficient in expository matter to explain 
their significance and relationship. There is 
not enough connection tissue. This is probably 
not the fault of the author for Pret. Jean Bris- 
sand is admittedly a master of his subject. It 
seems to us that in the reduction and piecing 
together of the original text, the editor has 
surely taken the widest liberties with the 
treatise of the French jurist and, if we are 
correct, with results ratner disappointing. The 
same may be said of the fourth part of the 
work which treats of German law. This is com- 
pounded from the treatises of six German jur- 
ists, each an eminent authority. Most of the 
German matter seems to have been taken from 
Heinrich Brunner’s “Grundzuge der deutschen 
Rechtsgeschichte (Outlines of German Legal 
History) and Stobbe’s “Geschichte der deut- 
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schen Reshtsquellen” (History of the Sources 
of German Law). The rest is derived from 
Stintzing’s “History of German Legal Science 
and the several histories of German law by 
Zopfl, Siegel and Schroeder. Each individual 
part of the matter on German law is excellent 
put it seems to us that taken as a whole it is 
deficient in organic unity and evenness of exe- 
cution. Perhaps this was inevitable. We may 
be permitted to ask, however, whether better 
results could not have been accomplished by 
using a shorter treatise, such as Brunner’s 
“Quellen und Geschichte des deutschen Rechts 
(Sources and History of German Law) to be 
found in Holtzendorff’s Encyclopadie der Reshts- 
wissenschaft, 6th Ed., as a basis and supple- 
menting this by notes from the other authors 
named. This method would have secured unity 
of treatment enabled the editors to add, oc- 
casionally, atleast, valuable materials from 
the works of Kohler, Stammler, Berolzheimer 
and others. But as we stated above we are 
disposed to speak very softlv here. The edi- 
tors had a difficult task before them when they 
undertook to compress even an outline of so 
vast a subject as the history of European Con- 
tinental law within the bounds of a single oc- 
tavo volume of seven hundred and more pages. 
For we find here excellent chapters on the law 
of Switzerland, the Netherlands and Scandi- 
navia, and a short one on the law of the 
Church. There is mych on the early law of 
Teutonic Europe, but nothing on the law of 
any of the Slavic peoples. Neither is there 
anything on the legal systems of eld Greece or 
Rome which lie beyond the purpose of the 
volume. 

We believe, on the whole, that the editors 
have accomplished their task as fully as was 
possible. The purpose is- high and the execu- 
tion good. The volume is full of enlightening 
information and fertilizing suggestion. Through- 
out the various chapters the history of the law 
is treated, though rather unevenly, as part and 
parcel of the whole social development of Eu- 
Tope. We see its growth, more or less clearly, 
in connection with the play of the economic 
forces of society, the evolution of industry, the 
development of philosophy, the unfolding of re- 
ligious thought, the conflict of races and the 
whole progress of civilization. We look for- 
ward to the rest of the series with pleasant 
anticipations and hope that the enterprise of 
the publishers will meet with the success which 
their great undertaking merits. 

Published by Little, Brown & Co., Boston, 
Mass 


CHAS. F. KRONE. 


PATTISON’S MISSOURI FORMS OF PLEAD- 
ING—SECOND EDITION. 

The first edition of this work is well known 
to Missouri practitioners and this second edi- 
tion by Mr. T. B. Wallace, of Kansas City Bar, 
revises that to conform to later statute and de- 
cision and to add as legislation indicates need 
other forms. In this way the scope and size of 
the first edition have been greatly enlarged. 

As a reference book ‘it should be of very 
great advantage to practitioners of the local 
jurisdiction. 

The volume is logical in arrangement, at- 
tractive in form, bound in law buckram and 


Published by Vernon Law Book Company, Kan- 
Sas City, Mo., 1912. 





HUMOR OF THE LAW. 


In the bankruptcy court a witness was asked 
the amount of his gross income. “Me gross in- 
come, is it? Sure, an’ I'd hae ye know that 
I have no gross income. I’m a fisherman, an’ 
me income is all net,” was the astonishing 
reply. 





A young assistant district attorney, while 


conducting a case wherein one woman had 
called another unmentionable names, put the 
plaintiff on the stand and directed her to tell 
just what the accused had saia. 

“But I just can’t,” she gasped in surprise; 
“why, it’s not fit for any decent person to hear.” 

“Well, then,” he replied, cheerfully, “just step 
up and whisper it to His Honor.” 


There was a certain judge in Atlanta, Ga.. 
noted for his severity, particularly in cases of 
disagreement between husband and wife. <A 
case was once brought before him in which a 
man had abandoned his wife. “What's. the 
charge in this case?” asked the judge, when 
the prisoner was arraigned. 

“Wife abandonment, your honor.” 

“Wife abandonment, eh? Bring him up here.” 

The prisoner was brought before him. 

“Have you any statement to make, suh?” ask- 
ed the judge. 

“Yo’ honah,” said the man, “I plead guilty, 
an’ ask the mercy of the co’t.” 

“Mercy, is it?” said the judge. “Oh, yes! A 
man to desert his home an’ leave the loving 
companion of his life to suppo’t herself and her 
po’ little children, left in a hard world; and 
you come to this co’t an’ ask for mercy! You'll 
get mercy!” He was leaning forward, shaking 
a long forefinger at the man. “Mercy, indeed!” 

“Yo’ honah,” interrupted the man, “I haven't 
got any children.” 


The judge glared at him. “An’ then you try 
to make that an excuse for leaving the part- 
ner of yo’ sorrows! Yes, you scoundrel, you'll 


get mercy here! The law will only let me give 
you a sentence of one year in the wo’khouse, 
but if Ah had my way, it would be ten years 
in the penitentiary. Mercy? Yes, you scoun- 
drel, you’ll get mercy! Mister Clerk—” 

There was a commotion in the rear of the 
courtroom, and a tall, angular, lantern-jawed, 
slab-sided female, of dubious age, arose. “Thet’s 
right, yo’ honah,” she piped up. “Give it to 
him!”’ 

The judge surveyed her through his glasses. 
“Mister Sheriff,” he rumbled, “who is that wo- 
man?” 

“Yo’ honah,’ spoke the prisoner, “she’s mah 
wife.” 

“Ya-as, Ah’m his wife, yo’ honah. The pa't- 
nah of his sorrows. Soak it to him, jedge” 

The judge surveyed the gaunt female for a 
moment, then turned to the prisoner. “You ask 
fo’ mercy,” he said “This co’t is always will- 
ing to ente’tain a reasonable request. An’ it is 
the opinion of this co’t that mitigating ci’cum- 
stances—um—have arisen in this case. Mister 
Clerk, just enter a plea of guilty, an’ fine the 
prisoner one dollah.’’—Docket. 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 


Arkansas... ; aoa ..76, 82, 96, 101, 112 
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Indiana....__.. ee Pen Pre viv Wenn ee 10, 55, 87 
Iowa — ek Fastatone _ ...61, 69, 81, 115 
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Massachusetts Adasoteclaenniabaene 6 
Michigan. : is 3& 00, 36 96, Ch 28 
I otto i ee es 26, 79, 102 


New Hampshire - er. | ee 
New Jeruey 89, 21, 22, 37, 38, 41, 43, 47, 70, 74, 
107, 109, 110. 


New York 12, 17, 33, 52, 56, 72, 78, 90, 99 
Oklahoma . . . : diaReccnciaee” ae 
Pennsylvania............................14, 50, 59, 62, 67. 111 
, eesti -....04 64, 73 
Texas...11, 15, 25, 30, 36, 39, 40, 48, 65, 84, 85, 
108, 114. 
t. s. C. C. App... bacantinctuniabiestis 3, 4, 5, 28, 83 
United States D. C. ............... awe §, 2% Oh, 106 
United States 8S. C... eS Fe 
Washington... . icmks wee Gee Bae 
Wisconsin... -13, 18, 19, 27, 44, 45, S1, 63, 98 


1. Attorney and Client.—FEstope!.—<Attorney 
who collected rents for client who was not 
the owner of land, and who repeatedly recog- 
nized his client’s ownership of the rents, held 
estopped to dispute such ownership when sued 
for misappropriation.—Case y. Ranney, Mich., 
140 N. W. 943. 

2. Bankruptey—Liens.—The mother of a 
bankrupt held entitled to a lien on his home 
which was built with money advanced by her, 
as against his trustee.—Parker v. Bates, U. S&S. 
D. C., 203 Fed. 294. 

3. Practice.—A petition for 
bankruptcy procedings presents for review only 
questions of law arising out of the facts found 
by the trial court or admitted by the parties.— 
In re Holden, C. C. A., 203 Fed. 229. 

4.——Practice.—A referee's finding that the 
bankrupt had in his possession money which 
he unlawfully withheld from his trustee de- 
duced merely from a statement of account held 
not conclusive on the court which was author- 
ized to review the evidence and make an inde- 
pendent finding as to whether the bankrupt had 
in his possession money or property which he 
willfully or intentionally withheld.—In re Hold- 
en, C. C. A., 208 Fed. 229. 

5.——Preference.—Claimant’s appropriation 
of cotton, shipped by bankrupts under forged 
bills of lading pursuant to foreign attachments, 
they being held to be the owners of such cotton, 
was not a preference which would preclude the 
allowance of claimants’ other claims against 
the bankrupts.—Boden & Haac y. Lowell, C. C. 
A., 203 Fed. 234. 

6.——Purpose of Law.—The purpose of Bankr. 
Act is the distribution of the bankrupt's prop- 
erty equally among all of his creditors, wheth- 
er secured or unsecured.—Hewitt vy. Boston 
Straw Board Co., Mass., 101 N. E. 424. 





review in 





, 





a Receiver.—A témporary or ad interim 
receiver of a bankrupt appointed in proceedings 
in the Supreme Court of Hong Kong, China, 
had no pnower to sue to recover on choses in 
action alleged to be due the. bankrupt in Wash- 
ington.—Fletcher v. Murray Commercial Co., 
Wash., 130 Pac. 1140. 


8. Revival Debt.—The promise of an ad- 
judicated bankrupt that, “just as soon as my 
counsel tells me my case is all cleaned up, I 
will place a policy * * * on my life in your 
favor, and as soon as I can get back in harness 
again will do all I can to pay you,” falls short 
of an express promise to pay.—Holt v. AkKar- 
man, N. J., 86 Atl. 408. 

9. Beneficial Association—Dissolution— Where 
the purpose for which a beneficial association 
had been organized failed, the ation of the 
parties was of such a charac that it be- 
came dissolved, and the fund @hbuld be di- 
vided pro rata among the members.—Pierson 
v. Gardner, N, J., 86 Atl. 442. 

160. Bills ond Notes—Consideration-—It is not 
necessary that the consideration of a _ note 
should pass from the payee to the maker, but 
it is sufficient that the note was given for the 
surrender of the note of a third person.—Isgrig 
v. Franklin Nat. Bank, Ind., 101 N. E. 398. 

11. Pre-existing Debt.—The transfer of a 
negotiable note as collateral security for a pre- 
existing debt is in due course of trade and for 
a valuable consideration.—Lane v, First Nat. 
Bank, Tex., 155 S. W. 307. 

12. Breach of Marriage Promise.,—aAggravat- 
ing Damages.—In an action for breach of mar- 
riage promise, attacks on plaintiff's character 
by allegations in the answer of the defendant 
of miscenduct and lewdness on her part, or by 
proof of such matters on the trial, where made 
in bad faith, may be considered by the jury in 
enhancement of damages.—Pearce y. Stace, N. 
Y., 101 N. E. 434. 

12. Brokers—Confidential Relation.—The rule 
that a broker employed to sell land at a speci- 
fied price can not recover commissions by pro- 
ducing a purchaser who purchases from the 
owner at a less price does not apply if the 
owner does not act in good faith, or prevents 














the wroker from’ performing his contract.— 
Terry v. Bartlett, Wis., 140 N. W., 1133. 
i4.——Confidential Relation—Where the agent 


of a vendee withholds from the vendor, to his 
injury, knowledge that his principal is willing 
to pay more for the property than is procured, 
he is not entitled to a commission from the 
vendor.—Central Turnverein of Pittsburgh Vv. 
Fitzpatrick, Pa., 86 Atl. 487. 

15. Carriers—Bill of Lading of Goods.—The 
“lawful holder” of bills of lading, within the 
meaning of the Carmack amendment, is the 
owner of the property transported or the bene- 
ficiary entitled to recover for loss or injury to 
the shipment, and a shipper was not deprived 
of his right to sue as such holder by sur- 
rendering the bills of lading in exchange for 
return transportation for himself.—Pecos & N. 
T. Ry. Co. v. Meyer, Tex., 155 S. W. 309. 

16. Carriers of Passengers—Proximate Cause. 
—Though one of the cars in a passenger train 
“climbed the rail’ before reaching defective 
ties, where the wreck occurred, if it would not 
have occurred but for the @ecayed ties, the 
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latter was a proximate cause of the accident.— 
Williams v. Chicago, B. & Q. Ry. Co., Mo., 155 
Ss. W. 


17. Champerty and Maintenance—Possession 
of Land.—The adverse possession of a _ third 
person, which will render a grant of real prop- 
erty void under Real Property Law, must be 
based on a paper title, as distinguished from 
a general assertion of ownership.—Green v. 
Horn, N. Y., 101 N? E. 430. 


18. Chattel Mortgages.—Equitable Owner.— 
An instrument executed by the owner of an 
automobile, which recited that he had received 
from another a certain sum to apply on the 
machine, the balance due to be paid on the 
date stated, vested the purchaser with the 
equitable ownershop of the machine so as to 
authorize him to mortgage it.—Adler v. Godfrey, 
Wis., 140 N. W. 1115. 


19. Commerce—Liability Account.—An em- 
ploye of a railroad engaged in repairing an ap- 
pliance which may be used in interstate or 
intrastate commerce is not within the federal 
Employer's Liability Act.—Ruck v. Chicago, M. 
& St. P. Ry Co., Wis., 140 N. W. 1074. 

20. Constitutional Law—Grading Licenses.— 
Grading of municipal license fee for theaters 
according to the price asked for the highest 
price seats, rather than according to revenue, 
does not offend against the guaranty of the 
equal protection of the laws.—Metropolis The- 
ater Co. v. City of Chicago, 32 Sup. Ct. Rep. 441. 

21. Contracts—Condition Precedent.—Where 
a building contract provided that specified dis- 
putes should be submitted to arbitration, such 
provision was a condition precedent to a suit 
to settle the questions agreed to be arbitrated. 
—Anderson v. Odd Fellows Hall Ass’n of Jer- 
sey City, N. J., 86 Atl. 367. 


22. 





Modification.—Oral agreement made 
contemporaneously with written contract for 
sale of land as to extension of time for closing 
title which no legal or equitable rights could 
be founded, and hence a bill for specific perfor- 
mance alleging such oral agreement was de- 
murrable.—Scharff Construction & Realty Co. y. 
Bowers, N. J., 86 Atl. 370. 

23.——Performance.—Under a contract pro- 
viding that performance by one party shall sat- 
isfy the taste, fancy, or judgment of the other 
party, the latter’s declaration of dissatisfaction 
is conclusive; but where mechanical or opera- 
tive fitness is bargained for there is a neces- 
Sary implication that his decision in point of 
adequacy of grounds is subject to judicial in- 
quiry.—Schmand vy. Jandorf, Mich., 140 N. W. 
996. 

24..——Place Of.—The law of the state where 
a contract of insurance is made is necessarily 
Within the contemplation of the parties, and 
must be looked to to ascertain the terms by 
Which they agreed to be bound.—Boston Ice Co. 
v. Boston & M. R. R., N. H., 86 Atl. 356. 


95 





Public Policy.—Contracts in considera- 
tion of compounding a criminal offense are void 
because in contravention of public policy and 
will not be enforced or damages allowed for 
their breach.—Shriver v. McCann, Tex., 155 S. 
W. 317. 


26. 








Rescission.—A representation of inten- 
tion as to future acts, when not made to deceive, 





does not authorize the rescission of a contract 
induced by such representation, though the acts 
do not occur as represented. — Bigelow vy. 
Barnes, Minn., 140 N. W. 1032. 


27.—Third Person.—A valid contract for the 
benefit of a third party may be enforced by 
him, regardless of any formal assent by him 
thereto before suing.—Zweitusch v, Becker, 
Wis., 140 N. W. 1056. 


28. . Corporations—Assessments.—An  assess- 
ment made on the stock of a corporation, for 
which the stockholders are not personally liable, 
can not be set off by the corporation against a 
debt due from it to a stockholder.—Lindsey y. 
Pasco Power & Water Co., C. C. A., 203 Fed. 251. 


29. Directors.—Directors of a corporation, 
who hold over, must perform the duties en- 
joined by law with the same fidelity as regu- 
larly elected officers, and are subject to the 
same statutory liability for any failure of duty 
occurring during the term for which they may 
be holding over.—Kinard v. Ward, Cal, 130 
Pac. 1194. 

30. Estoppel.—That an irrigation com- 
pany supplied water upon the terms specified 
in an unauthorized verbal contract executed by 
its agent, and collected the money therefor, did 
not charge the company with notice of the con- 
tract and estop it from denying the authority 
of its agent.—American Rio Grande Land & 
Irrigation Co. v, Mercedes Plantation Co., Tex., 
155 S. W. 286. 

31.—Foreign Corporation—A contract by a 
foreign corporation appointing an agent in this 
state for the sale of its goods without having 
first procured a license to do business within 
the state was void, so that an action can not 
be maintained thereon in the state courts under 
the direct provisions of the statute—Farrand 
Co. v. Walker, Mo., 155 S. W. 68. 

32. Ultra Vires.—A corporation’s agreement 
to repurchase its stock is ultra vires.—Latulippe 
v. New England Inv. Co., N. H., 86 Atl. 361. 

33. Covenants—Breach.—In an action for 
breach of covenant against incumbrances, the 
expenses incurred in the removal of an en- 
croachment are recoverable as damages, but not 
to exceed the purchase price, with interest.— 
Fehlhaber. v. Fehlhaber, 140 N. Y. Supp. 973. 

34. Criminal Law—Pxtrajudicial Confession. 
—BExtrajudicial confession of a third person, 
since deceased, that he had committed the mur- 
der with which accused is charged, is inadmiss- 
ible in evidence in behalf of accused.—Donnelly 
v. United States, 33 Sup. Ct. Rep. 449. 

35. Damages—Indemnity.—In an action for 
damages to property from negligence, it is no 
defense that plaintiff had been indemnified in 
full or in part by insurance.—Chesapeake Iron 
Work of Baltimore City v .Hochschild, Kohn 
& Co., Md., 86 Atl. 345. 

36. Loss of Time.—To “lose time” means 
to be unable for a portion of the time of the 
one injured to pursue his usual occupation or 
any remunerative employment.—Missouri, K, & 
T. Ry Co. of Texas v. Beasley, Tex., 155 S W. 
183. 

37. Punitive.-—“Malice,” in law, as a basis 
for punitive damages, signifies only a wrongful 
act, intentionally done without just cause oz 
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excuse.—Wendelken v. Stone, N. J., 86 Atl. 
376. 

38. Deeds—Condition Subsequent.—Where a 
deed was made on an express money consid- 
eration and without right of re-entry, and stip- 
ulated tnat the grantee should provide support 
for the grantor for life, for breach of such 
agreement the grantor had his action for dam- 
ages, but it did not render the fee conditional 
or base, so that ejectment would lie.—Butterhof 
v. Butterhof, N. J., 86 Atl. 394. 


39. Descent and Distribution—After-atquired 
Title.-—A purchaser from an heir, under a deed 
sufficient to carry the after-acquired title; would 
not be required to prove that the ancestor 
was intestate before he could rely on his deed. 
—Zarate v. Villareal, Tex., 155 S. W. 328, 

40. Disturbance of Public Assemblage—Re- 
ligious Worship—Persons who assembled at a 
church in the belief of a rumor that there 
would be preaching constitute a congregation 
assembled for religious worship, even though 
the rumor was false, and it was contradicted 
by the preacher.—Laird v. State, Tex., 155 S. 
W. 260. 

41. Divoree—Desertion.—If the husband re- 
fuses to remove, by the aid of rhedical skill, 
a curable impediment to the consummation of 
the marriage, and such refusal is persisted in 
against the wishes of the wife, he is guilty of 
matrimonial desertion.—Yawger v. Yawger, N. 
J., 86 Atl. 419 

42. Domicile—A decree of divorce on suit 
of the wife includes a finding that the wife ‘was 
domiciled in the state when the divorce was 
granted and that it was not changed by the 
husband's previous acquisition of a domicile 
elsewhere.—White v. White, N. H., 86 Atl. 353. 

43. Easements—Prescription.—Where a _per- 
son has acquired an incorporeal easement, with- 
out profit, in the land of another, the latter may, 
by undisturbed, adverse possession and user 
for 20 years, acquire a superior right against 
the former; and mere dissent will net defeat 
such superior prescriptive right.—Supplee v. 
Cohen, N. J., 86 Atl. 366. 

44. Squity—Laches.—Where each of the par- 
ties to an action seeks affirmative relief against 
the other, arising out of the same state of facts, 
one cannot claim that the other is guilty of 
laches.—Kimberly-Clark Co. v. Patten Paper Co., 
Wis., 140 N. W. 1066. 

45. Forfeiture.—Equity will relieve against 
a forfeiture resulting from a breached condi- 
tion of the contract, where such condition was 
intended as a _ security for the payment of 
money.—Milwaukee Boston Store vy. Katz, Wis., 
140 N. W. 1038. : 

4 Evidence—Expert Testimony.—A witness, 
who saw the collision between a street car and 
decedent’s wagon and was familiar with the 
running of street cars and their speed, having 
observed their speed while himself hauling on 
the streets, was qualified to give an opinion as 
to their speed.—Lorenzen v. United Rys. Co. of 
St. Louis, Mo., 155 S. W. 30. 

47. Judicial Notice.—Courts will take judic- 
ial notice of the census taken under state au- 
thority and of the population of counties as 
determined by it.—State v. Patterson, N. J., 86 
Atl. 430. 

48. Secondary.—Where a telegram was not 
the basis of plaintiff's action, but was merely 
proof of a collateral fact, a copy thereof was 
admissible in evidence without first accounting 
for the original.—Heidenheimer v. Beer, Tex... 
155 S. W. 352. 

49. Executors and Administrators—Contracts. 
—An administrator has no power to charge the 
estate by any contract originating with him- 
self._-Bailey vy. Merchants’ Ins. Co., Me., 86 Atl. 
328. 





























50. Mortgages.—Where the deceased pur- 
chaser of mortgaged property assumes. the 
mortgage as part of the price, the mortgagee 





has no standing as a creditor to share in his 
estate until he has sought his remedy against 
the land.—In re Tritten’s Estate, Pa., 86 Atl. 
461. 

51. Factors—Parties to Suits.—A factor, to 
whom property is sent for sale, has an interest 
in the proceeds of the sale, entitling him to sue 
and recover in his own name, and where he has 
settled with his principal to recover for his 
own use.—Progress Blue Ribbon Farms v. Dick- 
inson, Wis., 140 N. W. 11382. 

52. Fish—Oyster Beds.—Rights in oyster beds 
are a subject for protection by injunction 
against depredations thereon, irrespective of 
defendants’ responsibility.—Town of Smith- 
town v. St. James Oyster Co., 140 N. Y. Supp. 
981. 

53. Fraud—Release.—Complaint, in an action 
for deceit against an employer’s liability in- 
surance company, which alleged that defendant, 
while plaintiff was in the hospital from in- 
juries, under the control of defendant’s agents, 
fraudulently represented that plaintiff could go 
to work within five months, and that the in- 
juries were not permanent, and thereby induced 
plaintiff to sign a release, held to sufficiently 
allege misrepresentations of facts.—Brown y. 
Ocean Accident & Guarantee Corporation, Lim- 
ited, of London, Wis., 140 N. W. 1112. 

54. Fraudulent Conveyances—Bulk Sales —A 
sale of a half interest in a stock of goods by 
a merchant for the purpose of taking the ven- 
dee into partnership is a sale “otherwise than 
in the ordinary course of trade,” within the 
Bulk Sales Law, providing that notice be given 
to creditors, etec.—Daly v. Sumpter Drug Co. 
Tenn., 155 S. W. 167. 

55.——Intent.—In the absence of an intent to 
defraud, a corporation, though indebted to a 
broker for commissions, may sell its property 
to a bank in satisfaction of loans, the proceeds 
of which was used to operate the corporate 
property.—Gilbert v. First Nat. Bank, Ind., 1061 
N. E. 395. 

56. Frauds, Statute Of—-Memorandum.—W here 
a physician’s election as a lodge physician for 
one year was duly recorded by the lodge in its 
proceedings, such record took the case out of 
the statute of frauds.—Page y. Cohen, 140 N. Y. 
Supp. 935. 

57.—-—Original Promise.—Where owner of 
standing timber directed merchant to continue 
supplying a camp of a person engaged in log- 
ging operations under a contract with such 
owner, this constituted a direct, original prom- 
ise to pay the debt previously incurred and that 
thereafter incurred, and not a mere promise to 
answer for another’s debt within the statute 
of frauds.—Davies v. Carey, Wash., 130 Pac. 
1137. 

58. Garnishment—Fraudulent Conveyance.— 
Garnishment is the proper remedy where it is 
sought to compel the debtor of a fraudulent 
grantee to pay the debt of the fraudulent 
grantor.—Potter v. Whitten, Mo., 155 S. W. 80. 

59. Gas—Licensee.—Where a carpenter, in 
search of employment, entered a building while 
defendants were inspecting the gas pipes and 
was injured by an explosion, he could not re- 
cover of defendants, as he was a mere licensee 
whom defendants owed only the duty to abstain 
from inflicting a wanton injury.—Schiffer v. W. 
N. Sauer Co., Pa, 86 Atl. 479. 

60. Guardian and Ward—PEstate Defined.— 
The word “estate” has as broad, if not a broad- 
er meaning than the word “property,” signify- 
ing, when used in some connections, everything 
of which riches or fortune may consist.—Will- 
iams v. C. B. & Q. Ry. Co., Mo., 155 S. W. 64. 

61. Homicide—Dving Declarations.—Dying 
declarations are only admissible as to the facts 
which point to the cause of death and to the 
circumstances producing and attending it, and 
matters of opinion and conclusions are inad- 
missible.—State v. Klute, Iowa, 140 N. W. 864 

62. Insanity.—For insanity to constitute a 
defense in a murder case, it must have eX- 
isted at the time of the commission of the_act. 
—Commonwealth v. Calhoun, Pa., 86 Atl. 472. 

63. Motive.—Motive is a very vital matter 
in case the identity of the party who committed 
the crime is in doubt, or where the claim }§ 
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that the unlawful act was the result of acci- 
dent; but it is not so important when the ac- 
cused admits the killing and relies on seif-de- 
fense.—State v. Jones, Mo., 155 S. W. 33. 


64.——Provocation.—The adequacy of the 
provocation of a homicide is tested by consid- 
ering a mind ordinarily constituted; the fair 
average mind and disposition, and not an ab- 
normal or peculiarly sensitive mind.—Freddo 
vy. State, Tenn., 155 S. W. 170. 

65. Husband and Wife—Community Prop- 
erty.—A purchaser of community property, sold 
by the surviving spouse, need only show that 
there are community debts, not being required 
to show that the community debts were suf- 
ficient to necessitate the sale; and the burden 
is on one disputing the purchaser’s title to 
show that fact.—Norwood v. King, Tex., 155 S. 
W. 366. 

66.——Community Property.—The entire com- 
munity estate is subject to administration up- 
on the wife's death, and all community debts 
were proper claims against it—kirst Nat. Bank 
y. Cunningham, Wash., 130 Pac. 1148. 

67.—Free Trader.—Where, in an action for 
personal injuries due to the negligent main- 
tenance of a freight elevator on the sidewalk in 
front of the wife’s property, the liability was 
based entirely upon her ownership of the prop- 
erty and the neglect of duty charged was that 
of her employees, it was error to join her hus- 
band as defendant.—Smith v. Machesney, Pa., 
86 Atl. 493. 

68. Injunetion—Remedy at Law.—An injunc- 
tion will not lie to restrain a city from prose- 
cuting persons for refusing to pay an occupa- 
tion tax: an adequate remedy being afforded by 
appeal from the judgment of municipal courts. 
—Turner y. City of Ardmore, Okla, 130 Pac. 
1156. \ 

69. Insuranee—Delivery of Policy.—Where a 
benefit certificate provides that it shall not take 
effect until delivery, no risk is assumed by the 
company until that time.—Wilson v. Interstate 
Business Men’s Accjdent Ass'n, Iowa, 140 N. W. 
860. 

70.—Insurable Interest—Where a_ benefic- 
iary in a life policy, stipulating that the benefic- 
iary must have something more than a pecuni- 
ary interest in insured, took insured from an 
orphan asylum and supported her, and on her 
death took charge of the funeral and insured 
looked on the beneficiary as her guardian, the 
beneficiary had an insurable interest.—Thomas 
v. National Benefit Ass’n, N. J., 86 Atl. 375. 

71.——Juris Publici—The business of insur- 
ance is no longer a private right but a matter 
of public concern—a franchise subject to regula- 
tion by the state for the public good.—Boston 
Ice Co. v. Boston & M. R. R., N. H., 86 Atl. 356. 

72.——Proof of Loss.—The rights of a mort- 
gagee in an insurance policy held not affected 
by the refusal of the mortgagor to make proof 
of toss.—McDowell v. St. Paul Fire & Marine 
me, Co., N. ¥., 101 W. BB. 46%. 

73.——Suspending Liability.—Provision of a 
policy of insurance for a suspension of liability 
in case of default in payment of the premium 
or any part thereof held valid and enforceable, 
so that for a loss occurring after default no 
recovery could be had.—Davis v. Home Ins, Co., 
Tenn., 155 S. W. 131. 

74. Waiver.—The unconditional acceptance 
of a life insurance premium is a waiver of for- 
feiture on account of delay in paying same.— 
Bohles v. Prudential Ins. Co. of America, N. J., 
86 Atl. 438. 

75.—wWarranty.—A pledge by a member of 
a benefit insurance society to abstain from in- 
toxicating drink was in the nature of a war- 
ranty requiring strict compliance as an essen- 
tial condition to the preservation of his rights 
under the benefit certificate.—Galvin v. Knights 
of Father Mathew, Mo, 155 S. W. 45. 

76. Judgment — False Return.—An officer's 
false return of service of process does not pre- 
clude the defendant in a proper proceeding to 
be relieved from the burden of a default judg- 
ment based thereon from showing the truth and 
that by the judgment he had been deprived of 
opportunity to assert his legal right without 
fault—Wells Fargo & Co. Express v. W. 4 
Baker Lumber Co., Ark., 155 S. W. 122. 











7%. Res Judicata.—A judgment at law for 
infringement of a patent is not a bar to a sub- 
sequent suit in equity against the same defend- 
ant for other acts of infringement committed 
prior to the commencement of the law action, 
but not known to complainant at that time, and 
not included in the judgment.—Cheatham Elec- 
tric Switching Device Co. v. Transit Develop- 
ment Co., U. S. D. C., 2038 Fed. 285. 


78. Landlord and Tenant—Lease.—A memo- 
randum, reciting a letting of an apartment at a 
specified -monthly rental and that the tenant 
would sign a written lease in a specified form 
before moving in, constitutes a valid lease.— 
Korn v. Birnn, 140 N. Y. Supp. 987. 

79. Option to Renew.—Where a lessee has 
an option to renew for an additional term, with- 
out any agreement as to the conditions of the 
extension, the terms of the original lease apply, 
with the exception of the option provision.— 
Kean v. Story & Clark Piano Co., Minn., 140 
N. W. 1031. 

80. Repairs.—Where a lease of several 
floors of a building contained no express cov- 
enant to repair, and none could be implied, the 
landlord could not be compelled to repair in 
ease of destruction or impairment by fire; nor 
could the lessee recover damages for his fail- 
ure to repair.—Minnis v. Newbro-Gallogly Co., 
Mich., 140 N. W. 980. 

81. Lareeny—Intoxicating Liquor.—That in- 
toxicating liquor was purchased by the pros- 
ecuting witness for an unlawful purpose did 
not justify defendants in stealing it from his 
person by force or violence.—State v. Sego, 
Iowa, 140 N. W. 802. . 

82: Limitations of Actions—Accrual of Ac- 
tion.—When a permanent structure causes an 
overflow and resulting damage to another, lim- 
itations run against his claim from the time 
the obstruction is completed, if the nature and 
extent of the damage can be reasonably ascer- 
tained; if not, there may be aS many succes- 
sive recoveries as there are successive injuries 
developed.—Chicago, R. I. & P. Ry. Co. v. Hum- 
phreys, Ark., 155 S. W. 127. 

83. Revival. Where defendant’s intestate, 
who owed plaintiff several notes, completely ~ 
barred by limitations, made a general payment, 
plaintiff may apply the same to the largest 
note, or to whichever note will best subserve 
his interest.—Miller vy. Miller, Mo., 155 S. W. 76. 


84. Malicious Prosecution—Wrongful At- 
tachment.—In order to entitle one to recover 
for wrongfully suing out an* attachment, he 
must show that no probable cause existed and 
that defendant was actuated by malice.—Hale 
v. Barnes, Tex., 155 S. W. 358. 

85. Marshaling Assets and Securities,—Ap- 
plying Credits.—The doctrine of the application 
of credits and marshaling assets is not a lien, 
but a mere equitable right, applicable to pre- 
vent injustice, when a prior creditor has a lien 
on two funds, and a less favored creditor has a 
lien upon only one of them.—Abbott vy. First 
Nat. Bank, Tex., 155 S. W. 321. 

86. Master and Servant—Burden of Proof.— 
A servant's death raises no presumption of his 
master’s negligence, but such negligence, in or- 
der to constitute a cause of action, must be 
affirmatively shown, and must alone be shown 
to have been the proximate cause of the death. 
—Pittsburgh Coal Co. v. Myers, C. C. A., 203 
Fed. 221. 

87 -——-Concurrent Negligence—Where two 
causes combine and proximately concur in pro- 
ducing an injury, the party at fault for one of 
such causes is liable, provided the injury would 
not have occurred in the absence of his fault.— 
Hammond vy. Kingan & Co., Ind., 101 N. E. 385 

88.———Contributory Negligence.—An employee 
is not guilty of contributory negligence as a 
matter of law in continuing to use a stairway 
after knowing that it is not supplied with a 
railing as required by statute.—Davis v. Buss 
Mach. Works, Mich., 140 N. W. 986. 

89. Vice Principal.—The master cannot 
delegate the duty to warn a servant of dangers 
attendant upon his place of work—Dirken v. 
Great Northern Paper Co., Me., 86 Atl. 320. 

90. Monopolies— Anti-Trust Act.—Extra-ter- 
ritorial effect is not given Anti-Trust Act by 
construing it to forbid a combination of for- 
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eign and domestic corporations to monopolize 
transportation of freight and passengers 
tween Puget Sound and Yukon river points over 
a route which lies in part outside of United 
States.—United States v. Pacific & A. Ry. & Nav. 
Co., 33 Sup. Ct. Rep. 443. 
91.—_—-Combinations.—Combinations or agree- 
ments between coal-carrying railroads extend- 
ing into the same or competing coal fields, and 
which reach the same general markets, by which 
competition between them is eliminated, are in 
violation of Sherman Anti-Trust Act.—United 


‘States v. Lake Shore & M. S. Ry. Co., U. S. D. 
C., 203 Fed. 295. 
92. Negligence—Assumption of Risk.—If 


there are two ways of doing a thing, one of 
which is safer than the other, it is contributory 
negligence to voluntarily adopt the more dan- 
gerous course because it is more convenient.— 
Rohlfs v. Fairgrove Tp., Mich., 140 N. W. 908. 


93. Proximate Cause.—The question of 
proximate cause does not arise where the injury 
resulted from two or more causes for all of 
which defendant was responsible.—Williams v. 
Chicago, B. & Q. Ry. Co., Mo., 155 S. W. 64. 

94. Res Ipsa Loquitur.—The doctrine of 
res ipsa loquitur does not shift the burden of 
proof so as to require defendant to overcome 
the presumption of negligence by a preponder- 








ance of evidence.—Sweeney v. Erving, 33 Sup. 
Ct. Rep. 416. 
95. Nevation—Substitution.—Where a maker 


of a note, in consideration of its cancellation, 
agrees with the payee that he will pay a note 
made by the payee and held by a third party, 
and such third party accepts the maker instead 
of the payee as his debtor, there is a novation. 
—Clay Lumber Co. v. Hart’s Branch Coal Co., 
Mich., 140 N. W. 912. 


96. Partnership—Consideration.—Agreements 
between partners must be founded upon some 
consideration the same as other agreements.— 
Holdridge v. McKewen, Ark., 155 S. W. 113. 


97. Good Will.—A partner may, on the dis- 
solution of a firm, sell the good will of the firm 
and the right to .use the firm name to his co- 
partner, who will thereby acquire the exclusive 
right to use the firm name.—Marcus y. McFar- 
land, Md., 86 Atl. 337. 


98. Payment—Application 
a right to determine upon 
paid to the creditor should be applied, and, 
after so determining, the creditor could not 
apply it upon any other debt.—Milwaukee Bos- 
ton Store v. Katz, Wis., 140 N. W. 103s. 


29. Physicians and Surgeons—Implied Con- 
tract.—A physician may not recover on an im- 
plied contract by a mother to pay for medical 
services rendered to a daughter living with her 
husband who consented to the physician treat- 
ing her, though the mother importuned the 
physician to treat the daughter.—McGuire v. 
Hughes, N. Y., 101 N. E. 460. 

100. Principal and Agent—Confidential Rela- 
tion.—Where defendant, who was plaintiff’s 
‘agent in purchasing a gas plant, misrepresented 
the purchase price, saying it was larger than 
the actual amount, and received stock in the 
new company in consideration of his agreeing 
to pay part of the consideration which he 
falsely presented to be due, he was guilty of a 
conversion of the stock received.—Bellus _ v. 
Peters, Cal., 130 Pac. 1186. 

101. Removal of Causes—Diversity of Citi- 
zenship.—Under the express terms of the Fed- 
eral Employer's Liability Act, there is no right 
to remove an action brought in a state court 
under such act on account of diversity of citi- 
zenship.—St. Louis & S. F. R. Co. v. Conarty, 
Ark., 155 S. W. 93. 

102. Sales—Failure of' Consideration.—That 
‘a law book publishing company discontinued the 
publication of a series of books held not to 
amount to a failure of consideration as to the 
books published and delivered to a subscriber. 
—Bigelow v. Barnes, Minn., 140 N. W. 1032. 

103.——Warranty.—W here a manufacturer 
‘sold plaintiff certain non-skid chains for auto- 
mobile tires by sample, there was an implied 
warranty that the chains were reasonably suit- 
able for the use intended.—Steering Wheel Co. 
v. Fee Blectric Car Co., Mich., 140 N. W. 1016. 








of.—A debtor had 
what debt monev 











104. Warranty.—-Warranty of soundness of 


be- | a horse held broken by proof that he was blind 


in one or voth eyes, and evidence that that fact 
impaired his use as a breeder showed breach 
of warranty that he was a good breeder.—Shan- 
non v. Abell, Mo., 155 S. W. 62. 


105. Street Railroads—Right to Street.—The 
driver of a truck on a street on which a Street 
railway is located has as much right to the 
street as the railway company, and is only 
bound to avoid unnecessary or unreasonable ob- 
struction of street cars.—Smith v. Metropolitan 
St. Ry. Co., Mo., 155 S. W. 54. 


106. Subregation—Surety.—A surety who has 
paid a debt due to a state for which the state 
as sovereign was entitled to priority of payment 
from the property of the principal debtor is 
subrogated to such right.—American Bonding 
Co. of Baltimore, Md., v. Reynolds, U. S. D. CG, 
203 Fed. 356. 


107. Time—“‘Month.’’—The word “month,” as 
used in a life insurance policy providing that “a 
grace of one month will be allowed” for the 
payment of premiums, means a calendar month. 
—Bohles v. Prudential Ins. Co. of America, N, J., 
86 Atl. 438. 


108. Trespass to Try Title—Alienage.—Under 
the plea of “not guilty” in trespass to try title, 
defendant mav interpose the defense of alienage 
by an heir prohibited from inheriting.—Douthit 
v. Southern, Tex., 155 S. W. 315. 


109. Trover and Conversion—Demand and Re- 
fusal.— Where plaintiff in trover and conversion 
showed that defendant, when purchasing the 
goods from a third person, knew that the third 
person had no title, and participated with the 
third person in repudiating plaintiff’s title and 
in exercising ownership, a demand and refusal 
were not necessary.—Corona Kid Co. y. Licht- 
man, N. J., 86 Atl. 371. 

110. Trusts—Burden of Proof.—Where a hus- 
band procures land to be conveyed to his wife, 
he paying the consideration, a presumption 
arises that he intended to settle the property on 
her, and the proof to rebut such presumption 
must be such as to leave no reasonable doubt of 
the intention of the parties.—McGee vy. McGee, 
N. J., 86 Atl. 406. 


111.—Estoppel.—Where a husband deposited 
the proceeds of a business, in which he and his 
wife were engaged, in a bank in his own name 
as trustee for his wife, and used a part of such 
proceeds to purchase securities, tye fact that 
the business. was illegal could not deprive her 
of her right to enforce the trust against him 
and against third parties, who took the securi- 
ties with notice of the existence of the trust.— 
Fishblate v. Fishblate, Pa., 86 Atl. 469. 


112. Vendor and Purchaser—Possession.—Ac- 
tual, visible, and exclusive possession is notice 
of the title and interest of the possessor in the 
property, and requires a subsequent purchaser 
to make diligent inquiry to learn the nature of 
such claim, so that, if he does not do so, notice 
thereof will be imputed; and ordinarily posses- 
sion under a contract of purchase, though unre- 
corded, is notice of the possessor’s equitable 
rights.—Rubel v. Parker, Ark., 155 S. W. 114. 

113. Waters and Water Courses—Easement.— 
Where plaintiffs and defendants acquired their 
land from a common source, and the original 
owner had established a drainage ditch which 
was necessary to plaintiffs’ land, which he first 
sold, plaintiffs’ right to the easement passed by 
a ee er v. Brand, Wash., 130 
ac, 1145 


114. Public Utility—An irrigation com- 
pany, being a quasi-public corporation, owed 
the owner of land contiguous to its canals the 
duty to provide water for irrigating such land 
upon reasonable notice from the landowner, and 
upon reasonable terms and within its ability to 
supply same by the exercise of reasonable dili- 
rence.—American Rio Grande Land & Irrigation 
pa v. Mercedes Plantation Co. Tex., 155 S. W. 
286. 

115. Wilis—Insanity—Proof of insanity will 
justify a finding of incapacity at some prior 
date only where the condition must have existed 
for some time, as where the disease is progres- 
sive and has arr‘ved at an advanced stage.— 
Wendt v. Foss, Iowa, 140 N. W. 881. 
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Teally one of the profoundest works that it has ever been my fortune to study and I 
am urging it upon teachers. x Very respectfully yours, 


“Norfolk, Va.” THOS. W. SHELTON.” 
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